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PARTICIPATING WITH POLL EVERYWHERE
VIA TEXT OR THE WEB

June 7, 2018

Step 1:
Enter url 
Pollev.com/
JL02 to join

Step 2: 
Select your 
response

Pollev.com/jl02
22333

jl02 <your  response> 

Enter your response

Submit Response

Step 1: Text 
JL02 to 
22333 
once to join

Step 2: Text 
only your 
response 
(A, B, etc.)

Text Voting Web Voting
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RESPECTFUL WORKPLACE

THE CURRENT LANDSCAPE
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 Taylor Swift - “I am not going to let you or your client make me feel 
like this was my fault”

 Bill O’Reilly - “After a thorough review of the allegations, the 
company and Bill O’Reilly have agreed that Bill O’Reilly will not be 
returning to Fox News Channel” 

 Harvey Weinstein - Fired from his own company (the Weinstein 
Company), which also plans on changing its name…

 Louis CK – Accused by 5 women of sexual misconduct, he admitted 
“[t]hese stories are true” 

 Kevin Spacey – 20 allegations of inappropriate behavior and 3 
ongoing criminal sexual assault investigations

 Matt Lauer - Fired as Today show anchor after allegations he 
exposed himself, and sexually harassed and assaulted female 
colleagues

#METOO: SEXUAL HARASSMENT GOES VIRAL

June 7, 2018



Sharp increase in Americans who say sexual harassment of 
women in the workplace is a “serious problem”

Q: Do you think sexual harassment of women in the workplace is a problem in 
this country? If problem: is that a serious problem, or not serious? (% saying 
“serious problem”) 

Source: Oct. 11-15 Post-ABC News poll with error margin of 3.5 points among U.S. adults
EMILY GUSKIN/WASHINGTON POST
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#METOO: SEXUAL HARASSMENT GOES VIRAL

June 7, 2018



Over 50% of women cited unwanted sexual advances from a man, 
including 3 in 10 from a coworker 

Q: (AMONG WOMEN) Have you ever receive unwanted sexual advances from 
a man…

Source: Oct. 11-15 Post-ABC News poll with error margin of 4 points among national sample of 740 women
EMILY GUSKIN/WASHINGTON POST
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#METOO: SEXUAL HARASSMENT GOES VIRAL

June 7, 2018



RESPECTFUL WORKPLACE

WHAT IS HARASSMENT?
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 Offensive or inappropriate conduct (may be verbal, 
physical, or visual) to a reasonable person; and

 Based on a protected characteristic; and
 Unwelcome; and
 Severe or pervasive
 Unlawful sexual harassment differs only in that it must 

be based on the protected characteristic of sex

WHAT IS HARASSMENT UNDER THE LAW?

June 7, 2018



 Race
 Color
 National Origin
 Ancestry
 Religious Creed
 Disability
 Mental Illness
 Age

 Sex/Pregnancy 
 Sexual Orientation
 Gender Identity/Gender 

Expression (state law)
 Genetics 
 Veteran/Military Status
 Citizenship
 Engaging in a Protected 

Activity
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PROTECTED CHARACTERISTICS

June 7, 2018
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Behaviors such as bullying or being a jerk are 
not necessarily considered harassment or 
discrimination under the law 
 HOWEVER, this behavior is unacceptable 

and is grounds for disciplinary action

BULLYING/JERKS AT WORK

June 7, 2018
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 Hostile staring or nonverbal intimidation

 Using “the silent treatment”

 False accusations of errors the person didn’t make

 Disregarding/discrediting satisfactory work despite evidence

 Unwarranted criticism

 Discounting a person’s thoughts or feelings in front of others

 Making up rules for specific people

 Spreading/failing to stop gossip about a person

 Singling out/isolating one person from other co-workers, socially or physically

 Yelling, screaming, throwing tantrums in front of others to humiliate someone

 Threatening job loss

COMMON BULLYING/JERK TACTICS

June 7, 2018
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 Quid Pro Quo:
 Occurs when employment decisions are based on submission to 

or rejection of sexual advances, requests for sexual favors, or 
other behavior of a sexual nature

 Involves tangible actions that adversely affect the conditions of 
work

 Supervisor to subordinate
 e.g. sleep with me or you’re fired

 Hostile work environment:
 Occurs when unwelcome comments or conduct based on a 

protected characteristic unreasonably interferes with an 
employee's work performance or creates an intimidating, hostile, 
or offensive work environment

CATEGORIES OF SEX HARASSMENT

June 7, 2018
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 Behavior in the workplace is judged from the perspective of a 
"reasonable person" in the same protected category and in the 
same situation as the recipient of the conduct

 Put yourself in the recipient's position to give perspective to 
your behavior or the behavior of someone else

THE “REASONABLE PERSON” STANDARD

June 7, 2018



Inappropriate verbal conduct may consist of (but is not limited to):

 Demands for sexual favors
 Sexually-graphic statements
 Demeaning jokes of a sexual nature
 The description of an employee's anatomy or body in 

direct sexual or sexually-suggestive terms
 Dirty jokes
 Describing sexual experiences and preferences
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EXAMPLES OF INAPPROPRIATE VERBAL CONDUCT
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Inappropriate physical conduct may consist of (but is not limited to):

 Unwanted touching (even if cultural)
 Encroaching upon an individual's physical space
 Blocking an individual's movement
 Massages, rubbing
 Intimidation, apprehension of contact
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EXAMPLES OF INAPPROPRIATE PHYSICAL CONDUCT

June 7, 2018



Inappropriate visual conduct may consist of (but is not limited to):

 Pornography
 Sexually-suggestive screen savers on computers
 Cartoons or pictures that depict either sex in a 

demeaning way
 Hand gestures
 Other individuals engaged in potentially offensive sexual 

behavior, even of a non-graphic nature
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EXAMPLES OF INAPPROPRIATE VISUAL CONDUCT

June 7, 2018



Inappropriate written conduct may consist of (but is not limited to)

 Electronic mail
 Text messages
 Blog posts
 Social media communications
 Letters, notes
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EXAMPLES OF INAPPROPRIATE WRITTEN CONDUCT
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 Conduct not solicited or 
incited and regarded by the 
receiving employee as 
undesirable and/or offensive

 Complaining party need not 
be target

 Intent is irrelevant
 Even if the “offender” did not 

mean any harm, it is not 
enough
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WHAT IS
“UNWELCOME
CONDUCT”?
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 Nature, severity, and 
frequency of the conduct 
must be evaluated

 Severe conduct may be a 
single incident that is very 
offensive and seriously 
impacts the work environment

 Pervasive conduct may be a 
pattern of behavior involving 
repeated incidents

 Severe or pervasive conduct 
must result in intolerable 
working conditions
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WHAT
QUALIFIES AS
“SEVERE OR
PERVASIVE”?
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 Executives, managers, 
supervisors, co-workers, etc.

 Anyone an employee may 
come into contact with while 
performing his/her job (e.g. 
passengers, independent 
contractors, vendors, 
general public, employees of 
a different company, etc.)

 May be male or female
 May be of the same 

protected class as the victim

WHO CAN
BE A 
“HARASSER”?
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 At the workplace
 Off-premises at company-sponsored social events
 Off-premises at private sites (e.g., after-work drinks)
 On social media

HARASSMENT CAN OCCUR ANYWHERE

June 7, 2018



 Both state & federal law 
prohibit retaliation against 
employees who complain in 
good faith about conduct they 
believe constitutes unlawful 
discrimination or harassment

 Retaliation can include:
 Any negative job action, 

such as demotion, 
discipline, firing, salary 
reduction, or job or shift 
reassignment

 As long as the employer's 
adverse action would deter 
a reasonable person in the 
situation from making a 
complaint, it constitutes 
illegal retaliation

NO
RETALIATION
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RESPECTFUL WORKPLACE

THE COMPANY’S COMMITMENT

31 June 7, 2018



32

 Commitment to a Harassment-Free Environment
 Identification of Key Terms
 Complaint Procedure
 Investigation Procedure
 Anti-Retaliation

THE ANTI-HARASSMENT POLICY
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 The Company encourages employees to raise 
concerns regarding inappropriate conduct

 Retaliation against employees who complain in good 
faith about conduct they believe constitutes unlawful 
discrimination or harassment or who participate in 
good faith in an investigation about any such 
conduct is prohibited by law and by Company policy

A WORD ABOUT RETALIATION

June 7, 2018



RESPECTFUL WORKPLACE

RESPONDING TO COMPLAINTS
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 Policy and complaint procedure
 Thorough and prompt investigations
 Immediate and appropriate corrective action

 To stop harassment and ensure it does not reoccur
 To correct the effects of the harassment

MEASURES TO AVOID LIABILITY

June 7, 2018
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 Set an example for employees
 Manage by walking around and identifying problem 

areas
 Stop inappropriate behavior immediately and firmly, even 

if no one complains
 Periodically review the employer’s harassment policy 

with employees
 Once you become aware of harassment or a complaint 

of harassment, you must report the incident in 
accordance with harassment reporting procedure

A SUPERVISOR’S RESPONSIBILITIES

June 7, 2018
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 ALL complaints – regardless of whether the employee 
asks the supervisor not to take action - must be taken 
seriously

 There is no such thing as an “informal complaint”
 The employer cannot conduct a “secret” investigation
 As a supervisor, you have to report what you see and 

hear “off-the-record”
 Be discreet about complaints
 Discuss complaints with only those individuals with 

legitimate need to know

A SUPERVISOR’S RESPONSIBILITIES

June 7, 2018
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 Make sure that employees do not retaliate against those 
who have made complaints

 Get Human Resources involved early and often
 You have a DUTY to ACT and REPORT all harassment 

and harassment complaints

A SUPERVISOR’S RESPONSIBILITIES

June 7, 2018



RESPECTFUL WORKPLACE

HYPOTHETICAL SCENARIOS FOR DISCUSSION
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Roger, a Vice President, approached his secretary Joan, and 
told her he had a dream about her in which he kissed her. Roger 
then asked Joan to lunch on a number of occasions, and she 
accepted a few times. Roger later invited Joan to spend a 
weekend away with him in the Hamptons, but she declined. 
Roger told Joan that she brought out feelings in him that he had 
not felt since he was 16 years old. Roger also complimented 
Joan on her appearance, stating that he liked the way she 
dressed. Roger gave Joan gifts, including flowers and a teddy 
bear. Roger’s awkward advances went on for several months. 
Roger never demanded sexual favors from Joan, nor did he 
engage in offensive touching or inappropriate language.

HYPOTHETICAL SCENARIO NO. 1

June 7, 2018
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Tom is a Department Manager. Last night, he took his family to a 
local pub for dinner. At the pub, he noticed several members of 
his team at the bar watching the football game. He went over 
and said hello, and noticed an employee, James, leaning all over 
another employee, Jen. Both seemed buzzed. A little while later, 
as he was eating dinner with his family, he observed James 
trying to kiss Jen at the bar, but she was backing away. Jen then 
left the bar with her friend.

Today, during a casual conversation with Tom, Jen states she 
had fun at the bar last night but James made her feel very 
uncomfortable. Jen states she doesn’t want to say anything to 
the HR because she doesn’t want James to get into trouble.

HYPOTHETICAL SCENARIO NO. 2

June 7, 2018
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Chad, who is gay, routinely listens to his supervisor make 
comments and jokes about homosexuality. Chad often laughs 
along with his supervisor to avoid creating a scene. Chad 
ultimately notifies Blake, a different supervisor, that he finds the 
comments offensive but he doesn’t want to report it to HR 
because he doesn’t want the situation to be blown out of 
proportion. Blake decides to do nothing with this information 
based on the instruction from Chad. Two weeks later Chad 
resigns and in his charge of discrimination alleges that he 
resigned because of sexual harassment by his supervisor. 

HYPOTHETICAL SCENARIO NO. 3

June 7, 2018
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Manuel, a department manager, has a giant poster of the 
Sports Illustrated Swimsuit Edition cover on the back of his 
office door. The door is usually open so no one can see the 
picture. When the door is shut, the picture can be seen 
inside the office.

HYPOTHETICAL SCENARIO NO. 4

June 7, 2018
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1. Sending jokes to other employees via company email

2. A lingering handshake with a squeeze and a wink

3. A friendly pat on the shoulder

4. An “innocent” pat on the backside

5. Hey, Sue, great legs!

6. Maria, you look wonderful in black!

7. Inviting your co-workers to a spa day

APPROPRIATE OR INAPPROPRIATE
FOR THE WORKPLACE?

June 7, 2018
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The Company sends aides to provide personal, in-home 
assistance to elderly, disabled, and ill citizens. Most of them 
are Caucasian. Many have expressed a desire for 
Caucasian home care aides. Maya, an African American 
aide at an agency, applies for a job opening with the 
Company because it pays more than her current job. She is 
well qualified and has received excellent performance 
reviews in her current position. The Company wants to hire 
Maya but ultimately decides not to because it believes its 
clientele would not be comfortable with an African American 
aide. 

HYPOTHETICAL SCENARIO NO. 5

June 7, 2018
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Joanna, a retail store clerk, is frequently 10-15 minutes late 
for her shift on several days per week when she attends 
Mass at a Catholic Church across town. Her manager, 
Donald, has never disciplined her for this tardiness, and 
instead filled in for her at the cash register until she arrived, 
stating that he understood her situation. On the other hand, 
Yusef, a newly hired clerk who is Muslim, is disciplined by 
Donald for arriving 10 minutes late for his shift even though 
Donald knows it is due to his attendance at services at the 
local Mosque.

HYPOTHETICAL SCENARIO NO. 6

June 7, 2018
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1. Is it sexual harassment to ask a coworker on a date? Out to lunch? For a drink after 
work? 

2. Is it sexual harassment to put your arm around the waist or shoulder of another 
employee?

3. What if an employee laughs at obscene jokes or pranks of other employees - does 
that mean it is not sexual harassment?

4. Is it sexual harassment for a member of management to date an employee?

5. What happens when a consensual relationship has gone sour? Can that result in a 
finding of sexual harassment?

6. Can non-employees (e.g. vendors, customers, clients) create legal liability for the 
Company due to their harassing conduct of our employees?

7. Is it possible for a male employee to sexually harass another male employee? 

8. Is it possible for a female employee to sexually harass another female employee? 

9. Is it possible for a female employee to sexually harass a male employee?

POP QUIZ

June 7, 2018



54

Paulina, an attractive female employee, likes to wear blouses 
with a plunging neckline, short tight skirts and high heels. When 
she walks down the hall in the office, many times her male co-
works and some females stare at her, some with a knowing 
smiles, others just shake their heads. Occasionally, one 
individual silently acts as if he is having a heart attack. Paulina 
has repeatedly indicated to her co-workers that their conduct 
embarrasses her, and has asked them to stop, but without much 
success. Some of her female co-workers have mentioned that 
she causes her problems by the way she dresses.   

HYPOTHETICAL SCENARIO NO. 7

June 7, 2018
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William keeps a large bible on his desk at work and always 
wears a large silver cross around his neck. At times William will 
use biblical quotations to support his comments and assertions 
that his observations are correct in conversations with his co-
workers. Additionally, he usually tells people to have a “Blessed 
Day”.

Joe, one of William’s co-workers, has started referring to him as  
“Saint Willy”. This has gotten a lot of laughs around the office. 
William has confronted Joe about this and asked him to stop. 
Joe response was “can’t you take a joke”. Joe not only has not 
stopped referring to William as “Saint Willy”, but he has 
encouraged others to do so.

HYPOTHETICAL SCENARIO NO. 8

June 7, 2018
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1. After a disagreement over a sales pitch, Jake jokes to Meg 
that she must be “hormonal”.  

2. Sven tells his female colleague Lee that she looks really 
great in her new outfit. 

3. Callum is planning his department’s holiday party at the new 
Hooter’s Restaurant down the street.

WHAT WOULD YOU DO? 

June 7, 2018
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QUESTIONS?

June 7, 2018
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 Licensed in New Hampshire, Massachusetts and Maine
 AV (Preeminent) Martindale-Hubbell Peer Review Rating, the highest rating in 

legal ability and ethical standards
 "Top Rated Lawyer” by American Lawyer Media and Martindale-Hubbell
 Best Lawyers in America (Labor & Employment Law), Management Lawyer of 

the Year
 Business New Hampshire Magazine, Best Labor and Employment attorney in 

New Hampshire
 Listed in Top New Hampshire Lawyers in Labor and Employment, New 

Hampshire Magazine 
 Elected as a Fellow to the College of Labor and Employment Lawyers 
 Listed in New England Super Lawyers (Top 100 attorneys in New England) 
 Listed in New England Super Lawyers (Top 50 Women in New England, 

Employment & Labor) 
 Listed in Chambers USA as one of the top Lawyers in Labor and Employment

ABOUT DEBRA WEISS FORD

June 7, 2018
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PRACTICE AREAS
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THANK YOU

With 800 attorneys 
practicing in major locations 

throughout the U.S. and 
Puerto Rico, Jackson Lewis 
provides the resources to 

address every aspect of the 
employer/employee 

relationship.

June 7, 2018
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