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Exploring the Fair Chance Act
What Does “Ban the Box” Legislation Mean for Your Company?
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So what’s the Story with “Ban the Box”?

If you’re an employer, we’d be surprised if you haven’t heard 
about the growing Ban the Box campaign or Fair Chance 
legislation. Even if your company relies on résumés rather 
than employment applications, the implications of this legal 
movement go beyond the mere literal interpretations. With 
that in mind, here’s a bit of background.

For a long time, the overwhelming majority of employment 
applications included a little check box next to the question, 
have you ever been convicted of a crime? The presence of an 
applicant’s check mark in that box has often been enough to land 
the application in the garbage, no questions asked.

A little over a decade ago, a grassroots movement began, 
claiming that this practice was a clear act of discrimination that 
penalized ex-offenders even after they’d already been punished 
for their crimes. With a growing population of convicts in the US, 
this is bad news for everyone; the theory being that the harder it 
is for these citizens to find a job, the more likely it is that they’ll 
repeat their crimes.
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Ban the Box-related legislation calls for the prohibition of this box 
on employment applications, requiring employers to delay asking 
about criminal history until later in the hiring process. 

As we’ll discuss, most of these policies include guidelines for 
fairly and qualitatively assessing criminal histories.  This would 
discourage – or completely disable – applying a blanket hiring 
policy against all convicts, regardless of the severity of the crime 
or the time passed since it was committed.

Most recently, the President put forth an executive order that 
directs federal employers to abide by this Fair Chance policy, 
preventing them from asking applicants questions about 
conviction until later in the process.



-5-Exploring The Fair Chance Act

Mission & Goals

At a glance, the mission of the Ban the Box and Fair Chance 
movement is fairly straightforward: increase access to 
employment for people with criminal histories.

However, the issue runs much deeper than this. We’ve broken 
it down to a more granular level; here’s a quick overview of 
the goals.

Overcome the Barrier to Jobs

This is the most obvious goal. Studies show that in 50% of cases 
where an applicant checks the box, employers are unwilling to 
consider them for employment, despite their qualifications and 
work experience. Considering that there an estimated 70 million 
US adults with a criminal record, this creates an entire class of 
unemployed consumers based purely on their past. 

In another survey of employers in California, a qualitative 
assessment of an applicant’s past seems to make all the 
difference; instead of outright disregarding an application because 
of a conviction record, a significant 84% of hiring managers would 
be willing to consider candidates who only had a misdemeanor 
offense.
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Reduce Recidivism

As mentioned previously, studies1 have shown that it is much 
more likely for ex-convicts to repeat their crimes if they are 
unable to find employment. On the flip side, those who are able 
to find work are more likely to try to redeem their actions, making 
necessary financial reparations, and reconciling their criminal 
behavior. The findings of these studies show that not only would 
the positive outcome of the Fair Chance legislation achieve 
reduced recidivism, it may also result in restorative justice.

Improve Community Economies

You don’t have to be an economist to realize the correlation 
between a weak local economy, unemployment rates, and the 
level of crime in that local community. It’s all connected, and the 
greater the barrier to employment for ex-convicts, the less they 
are able to contribute to their local community. 
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Improve Children’s Wellbeing

It’s all too common that parents with criminal backgrounds can’t 
meet the financial responsibilities of supporting a child due to 
the barriers in employment. This negatively affects a child’s 
potential for education, healthcare, physical wellbeing, and future 
opportunities. 

The familial cycle of crime is nothing new, either. Children who 
grow up in families with parents whose criminal records prevent 
them from employment are likely to grow up making the same 
decisions.

These are just a handful of the goals of the Ban the Box and Fair 
Chance movement. These particular objectives make it clear that 
this is a very complex issue, and the overall negative economic 
and social outcomes may far outweigh the possible negative 
results of hiring some individuals who have a conviction record. 
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“
Who Has Implemented Fair Chance Hiring Policies?

“I believe our society should do more to 
support positive initiatives to encourage the 
rehabilitation of prisoners. We should create 
more chances for people who have been 
in jail to make a positive contribution to the 
workforce.” -Richard Branson

In my experience, people with criminal 
records are often model employees.  They 
are frequently the most dedicated and 
conscientious. A lot of doors are shut to them, 
so when someone gives them an opportunity, 
they make the most of it.  -Brad Friedlander, 
CEO Red Restaurant Group

“
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Implementation Strategy

As you can see from the map on the previous page, the Fair 
Chance Act has yet to make its way into all states. Even where 
there is a law, it varies as to whether it only applies to federal 
employers or also private employers. Whether or not your 
particular company is required to adopt ban-the-box law, 
it’s important to realize that implementing this policy takes 
more strategy than merely removing the check box from the 
employment application. 

The National Employment Law Project recommends best 
practices for implementing a Fair Chance hiring policy. These 
guidelines are a pretty comprehensive reflection of the various 
nuances of city, county and state laws from around the nation. 
We’ve highlighted the main points below.

The Application

Remove all questions about past convictions from the application 
process, whether written or oral.  This includes “voluntary 
disclosure” and “self-reporting” questions that attempt to 
circumvent ban the box.  Delay conviction inquiries until after the 
job offer.  Additionally, include an equal opportunity statement on 
the application, avoiding language such as “must pass background 
check.”

http://www.nelp.org/campaign/ensuring-fair-chance-to-work/
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The Background Check

Evaluate whether a background check is in fact necessary for the 
position you’re hiring for. Unless it’s legally required, many jobs 
would be unaffected by a candidate’s past, especially if they have 
paid the price and are fully reintegrated into society. Employers 
need to ensure that the background check process or partner is 
reliable and accurate. 

The Hiring Decision

If you do run background checks in the hiring process, it’s 
recommended that you only consider offenses that relate to 
the job responsibilities, as well as the length of time since the 
conviction. The EEOC has specific guidelines that relate to 
these factors. If you choose to withdraw a job offer because of 
a conviction record, you must inform the applicant with written 
notice and provide a copy of the background check report. 
Additionally, the applicant should be given time to provide 
proof of their rehabilitation, such as recommendation letters or 
certificates. 

http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
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Response to Ban the Box

As you can imagine, Ban the Box and Fair Chance have had a lot of media coverage, with a lot of response from HR experts and 
employers alike. 

It’s clear that proponents of this legislation have well-meaning intentions, giving people who once made bad decisions a chance to 
turn things around and effectuate both social and economic advantages. Critics aren’t always satisfied with this, though. Here are 
the three main criticisms.

1
With cities, counties, and states all adopting slightly different versions of these laws, they have created a “patchwork” 
of legislation. This variability creates quite the headache for organizations with offices in multiple locations, or even in 
locations where state and city laws overlap. It’s confusing, frustrating, and time-consuming to figure it out.

2
It’s a waste of time, money, and resources for both the employer and the candidate to conduct the full hiring process only 
to get to the end and realize their background makes them ineligible for the position.

3
It poses challenges to employers to providing a safe and secure workplace. It may also lead to “negligent hires” (in the 
case where an employee’s background leads them to somehow harm the employer or staff) and subsequent liability 
lawsuits against the company. 
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Responders to this criticism say that these laws don’t 
mean that employers should ignore an applicant’s 
background completely; just that they should be better 
informed and equipped to make fair hiring choices. A 
thorough hiring process should still include background 
checks and reference checks, but should also bypass 
discriminating blanket prohibitions against applicants with 
criminal records.

Other experts have weighed in saying that employers 
should explore existing incentives, such as tax credits 
available for hiring individuals from “target groups,” such 
as ex-felons.

http://www.doleta.gov/business/incentives/opptax/
http://www.doleta.gov/business/incentives/opptax/
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Conclusion

At the end of the day, the decision to hire an applicant rests entirely with the employer. 

In the current competitive candidate market, employers know they need to move fast in the hiring process or risk losing qualified 
talent. When prevented from asking about criminal history until later in the process, companies should determine how they can 
make their hiring processes more efficient while accommodating this change. They should also make an objective assessment of 
their current hiring profiles, and determine to what degree previous convictions are actually relevant to each role in their firm. In 
some cases, the decision is clear; in others, the candidate should be given ample opportunity to explain the circumstances of their 
past and prove themselves capable. 

Ultimately, there needs to be a balance between providing a safe, secure, and productive workplace and contributing to the societal 
and economic benefits of hiring ex-convicts. Each company is unique and should assess this balance accordingly. Either way, it’s 
essential to stay on top of the evolving laws both locally and nationally.

Finally, the background check should remain a key tool in successful hiring practices, even if it is conducted later in the hiring 
process. If you’re concerned about accuracy and turnaround time, let us know. easyBackgrounds partners with companies to ensure 
the people on their teams are the best fit for the job.
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ABOUT easybackgrounds

easyBackgrounds, Inc., one of the nation’s foremost providers of 
background screen services, was founded in 2002 by Brian and 
Quinn McElwee in Newfields, NH. In addition to its commitment 
of providing an unparalleled level of service to its clients, 
easyBackgrounds is committed to supporting and participating in 
charitable events for local and national organizations that benefit 
from corporate donations. 

For more information, please visit www.easybackgrounds.com.
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Sources

1The National Employment Law Project (NELP) has a wealth of 
data regarding the Ban the Box and Fair Chance legislature and 
news. For more information, visit their website or download their 
Fair Chance Toolkit.

http://www.nelp.org/campaign/ensuring-fair-chance-to-work/
http://www.nelp.org/publication/the-fair-chance-ban-the-box-toolkit/

